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FILe: B-191642 DATE: November 17, 1978
MATTER OF: Jne F. Mclend - Claim for Backpay

DIGEET: 1. Fmployee of Department of the Army clainma

retroactive promotion and backpay for period
of alleged wrongful clas3ification. Claimant
has no entitlement to backpay as civil service
reogulation provides for retroactive effective
date for classificatioh only wnen there is a
timely appeal which results in the reversal,
in whole or in part, of a downgrading or other - )
clasait'ication action which has resulted in the

. reduction of pay. See 5 C.F.R. 532.702(%)(9)
and ct. cases and Comp. Gen. decs. cited.

e AR . e

retroactive promotion and backpay for alleged

improper detall to higher grade position in ex-

| cess of 120 days. Agency has denied claim'‘on
basis that the established and classifiecd uigher

1 grade position to which the employee alleges detail

was not vacant, Agency should take action to

| determine whether employee was in facu detailed

| t~ and performed duuies of higher grade posi-

) tion in excess of 120 ‘days. There is no
requirement under Turner-Caldwe)l, 56 Comp, Gen.

. 427 {1977), that an established and classified
position be vacant in order to entitle an
employee to retroac’ive temporary promotion and

! backpay incident to details to higher grade posi-
tion. See Comp. Gen. decs. cited.

; 2. Employee of Department of the Army claims a
1

: . This action concerns an appeal by Mr. Joe F, McLeod, an
employee of the Department of the Army, Fort’ Bragg, North
Carolina, of the action of our Claims Division on December 15,
1977, which disallowed Mr. McLeod's claim for a rrtroactive
promotion and backpay for the reriod ‘November 19, 1967, to
February 23, 1975. The issue before our Claims Division in-
volved Mr, McLeod's allegotions that he was improoerly clas-
sified during the pariod o’ his claim. On appeal of the dis-
allowance, he alleges that he was also detailed to a higher
grade position during the period June 6, 1971, to

Februzry 23, 1975.
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Pursuant to 31 U.S.C. 7la (Supp. V, 1975), ary claim or
demand against the United States is barred unleas it is pre-~
sented tu the General Accounting Office within 6 years from the
date such claim accrued. Since Mr. McLecd's claim was not
received in our Claims Division until June 9, 1976, all
elements «f his claim accruing before Juna 9, 1970, are barred.

The record shows that during the period Jure 9, 1970, to
rfebruary 23, 1975, Mr. MclLeod occupied the position of Cooks
Helper, WG-05, at Fort Bragg, North Carolina. A review of
Mr. McLeod's claim for backpay by the Civilian Personnel Office
{CPO), Fort Bragg, in May 1976, disclosed that Mr. McLeod had .
"apparently performed the deties of Cook WG-08."

Mr, McLeod states that the denial of a retroactive’pro-
motion and accompanying dd“kpay for the Jeriod during which
he performed higher grade duties would te a denial of the
principle of equal pay for equal work. Generally an employee of
the Goverrment is entitled only tu the salary of the position
to which he has been appointed regardless of the duties he mzy
perform. See 'Coleman v. United States, 100 Ct. Cl. 42 (1943);
Dianish v. United States, 183 Ct. Cl, 702 (1968); and Matter of
‘Patrick L. Peters, B-189663, November 23, 1977. An employee who
is performing duties of a grade level higher than that of the
position to which he is appointed is not encitled to the salary
of a higher level position unless and until the position is
clagsified to the higher grade aud he is promoted to it.
Matter of Marion McCaleb, 55 Comp. Gen. 515 (1975).

The job grading or classification of prevailing rate.posi-
tions 1s governed by 5 U.S.C. 5346 (1976) which empowers the
Civil Service Commission (Commission) to prescribe regulatiions
regardir1 the classification of positions. Under the Coummis-~
sion's r.gulationsi the only provisions for a retrvactive effec-
tive date for classification is whan there is a timely appeal
which results, in whole o' in part, of a downgrading or other
classification action whirl had raculted in the reduutlon of
pay. See 5.C.F.R. 532.702(b}(9). Theprovisions gov:rning the
classification #ppeal of llage (rade employees are set forth in
5 C.F.h. Part 532, Subpart'G (1973).

In United States v. Testan, et al., 424 U.S. 392 (1976},
The Urited tates Supreme Court held that there is no substan-
tial right to backpay for periods of wronegful position
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classification where the pertinent classification statutes

5 U.S.C, 5101-5115, did not expressly make the United States
liable for pay lost through an improper classification. Neither
doea the classification statute applicable in this instance,

5 U.S.C. 5346 (1976), contain any express provision making

the United States liable for pay lost during a period of im~
proper classification. In additlion, the court held in Testan,
supra, that the Back Pay Act, 5 U.S.C. 5596 (1976), does not
afford a remedy for periods of erroneous classification.

In contrast to an accretion of duties an employes may be

detailed to & highor laevel position. A detail is the tempor-

ary aﬂs qnment of an employee to a different nosition within

the aame agency for a brief specified period, with the employee
roturning to ragular duties at the end of the detail. See
Federal Perscnnel Manual,chapter 300, subch. 8, para. 8-1,

We have held t!.~t employpes who are detailed to a higher grade
position for more than 120 days without Commission approval

are ‘entitled to retroactive temporary promctions with backpay
for the period beginning with the 12lst day of the deta.l until
the detail is terminated. Matter of Marie Grhnt, 65 Comp. QOen.
785 (1976); and Matter of Reconsideration oi' Turner-Caldwell,

56 Comp. Gen. 427 (1977).

Mr, McLeod ststes thet effectlive June &, 1971, he was de-

ltailed to the position of. First Cook WO-08. As noted above

the agency's May 1976 investhgation of Mr. McLeod's, claim

for backpay resulted in a determipation that Mr, MeLsod
"apparently performed the duties of Cook WG-8." However, the
agency has not made a determination as %o whether the perfora
mance of such duties was the result of an official detail to
the position of Cook, WG-8 or whether it was the result of
an accretion of duties.,

., The agency has denied Mr. McLeod's claim for hackpay, in
connection with his alleged detail, on the basis that the
officially classified aid established Cook , WG-8 positions were
not vacint during the period of Mr. McLeod's claim but were
occu;iedlby other emgloyees. There 1s no. necwssity that an
escaoiished and classit’ied position be vacant’as a condition
for considering retroactive action under Turner-Caldwell, supra.
See Matter of Roy F. Ross and Everett A. Squire, B- 191266,

June 12, 1978, and B-183086, September 7, 1978, 57 Comp. Gen.
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We are unaware of any other requirement that a poaition be vacant
in order for an employee to be detailed to that position.

Accordingly, this matter is being returned to the agency
for an official finding of fact as to whether Mr. MclLeod was in
fact detailed to tne position of Cock, WG-~B. If it is deter-
mined that Mr. McLeod was in fact detailed to the hLigher grude
position of Cook, WG-8, he may be granted a retroaciive temporary
promotion with accompanying backpay, if otherwise proper, from
the 1218t day aftae, the beginning of the detail until he was
no longer required to perform the duties of tha higher grade
position.
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Deputy Comptroller General
of the United States






